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Contact: 

Public Health Advocacy Institute 

at Northeastern University School of Law 

360 Huntington Ave, 117CU 

Boston, MA 02115 

Phone: 617-373-8494 

tobacco@tobaccopolicycenter.org 

The Public Health and Tobacco Policy Center is a resource for the New York Department of 

Health. It is funded by the New York State Department of Health and works with the New York 

State Tobacco Control Program, the New York Cancer Prevention Program, as well as the 

programs’ contractors and partners to develop and support policy initiatives that will reduce the 

incidence of cancer and tobacco-related morbidity and mortality. 

 

This work provides educational materials and research support for policy initiatives. The 

legal information provided does not constitute and cannot be relied upon as legal advice. 
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Tobacco-free is increasingly the norm, as evidenced by use restrictions in some public spaces 

by federal, New York State, and local law. However, involuntary exposure to toxic secondhand 

smoke,1 e-cigarette emissions,2 and tobacco waste3 remains problematic in many public and 

private outdoor areas, particularly in areas with lower incomes.4 In addition to presenting serious 

health risks, public tobacco use is inconsistent with tobacco-free norms; it models unhealthy 

conduct for youth in areas where kids play, and triggers tobacco cravings and increased use by 

those who want to quit. Widespread public tobacco use makes it seem desirable and socially 

acceptable (factors in use rates).5  

There is no legal “right” to use tobacco,6 and local governments in New York have broad 

authority to regulate use of tobacco products in both indoor and outdoor areas, including private 

spaces, within their jurisdictions.7 Additionally, private entities are permitted to adopt tobacco-

free policies on their properties.  

There is no safe level of exposure to secondhand smoke,8 yet avoiding unwanted exposure can 

be difficult: Smoke drifts up to 25 feet and evidence shows that even outdoors secondhand 

smoke can reach concentrations similar to levels found in indoor smoking areas.9 Further, local 

governments, colleges, employers, and other private entities may wish to limit tobacco use to 

reduce tobacco waste and litter and its associated costs,10 prevent fires,11 create healthy 

workspaces (particularly for lower-income employees often not covered by smoke-free 

workplace laws)12 and promote tobacco-free norms and community wellness.13  

In addition to indoor use restrictions, federal and state law currently restrict outdoor use of some 

tobacco products. For example, federal law prohibits smoking in certain outdoor areas, 

including, but not limited to: 

 On the property of correctional facilities;14 and 

 Within 25 feet of doorways and windows to most federally-controlled buildings.15  
 

The New York Clean Indoor Air Act (CIAA) prohibits smoking in certain outdoor areas, including, 

but not limited to: 

 Train platforms;16 

 The grounds of hospitals and residential health care facilities, including within 15 feet of 
building and ground entrances and exits;   

 Within 100 feet of school building entrances or exits, and outdoor areas of schools or after-
school programs;17 and 

 Playgrounds during daylight when children under age 12 are present.18 

Additionally, smoking is prohibited in designated areas of state parks.19 

Note that neither federal nor state law broadly regulates the use of non-combustible tobacco 

products, including e-cigarettes.20 However, federal public health experts recommend state and 

local governments include e-cigarettes in smoke- and tobacco-free laws.21 

http://tobaccopolicycenter.org/tobacco-control/new-york-state-law/new-york-clean-indoor-air-act-ciaa/
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Maybe. Property owners may control the property they own, as well as certain activities of 

persons under their control or responsibility. How far a private policy may extend beyond the 

private property boundary depends on the relationship with the persons engaged in the activity, 

the specifics of property ownership, and local law.  

In some cases, the property owner and/or lessee may have special rights to public property 

(such as a walkway) abutting her property, permitting the owner limited use of or control over 

that area (provided there remains free access for public travel).22 A local law may authorize  

control over abutting public property, or it could prohibit tobacco use a certain distance from 

commercial properties or their entryways. Less likely, a deed or lease to a commercial property 

may outline whether and how property owner’s rights extend to abutting public property. If an 

owner’s use rights do extend to the abutting sidewalks, she may have authority to enforce a 

buffer zone around her property. 

Without clear authority over adjoining property, it may be challenging for a business to legally 

enforce a buffer zone that includes the abutting sidewalk. While signs requesting “no tobacco 

use” can nevertheless serve to dissuade tobacco use (i.e., become self-enforcing),23 a business 

may be unable to truly enforce the rule and force an individual to vacate the area. A property 

owner may reasonably argue she may rightfully prevent tobacco use on abutting sidewalks 

when such use harms patrons,24 impedes entry,25 or otherwise negatively affects her business.26 

However, it’s unclear whether such a right would be recognized and supported by local 

authorities; in general, a buffer zone will be clearly enforceable only if it is located wholly within 

the owner’s property.  

Employers, educational institutions, and others may prohibit tobacco use by employees, visitors, 

volunteers, or students—essentially anyone over which the entity has control or responsibility—

on and off the property. An institution’s tobacco-free policy may require a tobacco-free work 

day27 (see below), and may apply to events or activities attended by persons for whom the 

institute is responsible that take place off the property (e.g., school sporting events, remote work 

placements, or other official or sponsored off-property activities). Enforcement may include the 

imposition of fines, disciplinary action, or prohibiting readmittance to the property.  
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Property owners could provide a designated tobacco use area on the property. Note that doing 

so undermines the goal of maintaining a healthy environment for everyone—reducing unwanted 

exposure to secondhand smoke and aerosol emissions, tobacco litter, and reducing smoking 

cues—and is therefore not an ideal solution. However, for those establishments experiencing 

significant intrusion on neighboring property, and who have the square footage to accommodate 

a designated smoking area with minimal intrusion on accessible open space and the character 

of the organization, it may be a useful compromise. Such a designated area should be located a 

reasonable distance (25 to 50 feet) from entrances, windows, and vents, and, to the extent 

possible, out of public view.28 Additionally, the area should include appropriate waste 

receptacles (and be regularly maintained).  

No, but employers may maintain a tobacco-free work day. New York employers are prohibited 

from discriminating against employees based on tobacco use outside working hours (i.e., 

employers cannot fire or refuse to hire based on smoking status).29 However, employers may 

prohibit tobacco use by employees during the work day or when using the employer’s property 

(e.g., when wearing official uniform or in company vehicle). Note that the work day 

encompasses unpaid breaks and meals, and the policy could be applied even when employees 

are working off-site during the work day.30 

Employers subject to a collective bargaining or other workplace agreement may have to 

negotiate a policy change impacting employee tobacco use.31  

It depends. Property owners (and occupants) are responsible for maintaining all property in a 

safe condition for those who use it.32 This responsibility includes remediating any foreseeable 

harmful consequence of the owner’s actions or negligence.33 Importantly, creating a tobacco-

free environment fits squarely with this responsibility by creating a safer and healthier 

environment for employees, residents, students, or visitors using the property.  

A tobacco-free policy does not change the relationship between nor duties owed by public or 

private entities and those engaging in off-campus activities. If, however, the policy creates a 

new foreseeable harm (e.g., it’s known that students are complying by smoking in a dark public 

alley abutting a campus building) the owner may be required to act to reduce the risk to those 

students (e.g. install lighting). The bottom line is that a tobacco-free policy is no different from 

any other rule that identifies permissible and impermissible activities on a property, and 

institutions should approach it in a similar manner. 
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If neighbors have a common landlord, the affected tenant may work with the landlord to make 

the entire property and entryways tobacco-free.34 If no common landlord exists, entities may 

work with neighboring businesses or the municipality to coordinate tobacco-free policies to 

reduce loopholes that undermine a private policy (and public health). 

The outcome of litigation is always uncertain, but if affected businesses or property owners 

cannot resolve the issue with their neighbors, the affected owner may be able to bring a legal 

claim against the offending neighbor. The following suggestions are not exhaustive, are 

provided only for educational purposes, and are further described in other publications.35 

Importantly, property owners should consult an attorney to prior  to filing a claim. 

If a common landlord exists, an affected individual or business might have a claim against the 

landlord.36 Tenants have certain rights connected to their use of leased property; some of these 

rights may be spelled out in the lease agreement, while other rights exist whether or not they 

are explicitly mentioned in the lease. Property owners, or landlords, have certain responsibilities 

to ensure their property is safe and that tenants may exercise their rights, even if it means 

landlords must restrict the activities of other tenants or third parties on the property.37 

Specifically, a landlord has a duty to prevent harmful conditions or activity on the property; if a 

landlord fails to take reasonable action, a tenant could sue under legal claims of constructive 

eviction, violation of right to quiet enjoyment of the property, or nuisance, among others.38 

If no common landlord exists, an individual or business harmed by ongoing tobacco use on or 

near her/its property (e.g., drifting smoke and aerosol interferes with use of dining patio) may be 

able to pursue a claim against the neighboring property owner allowing the tobacco use. For 

example, a person may sue a business permitting tobacco use or failing to curb tobacco use for 

harassment or creating a nuisance.39 Alternatively, affected businesses or individuals may be 

able to directly sue the individuals engaging in the activity under legal theories of trespass, 

battery, or harassment.40

Creating tobacco-free spaces through policy is effective in reducing tobacco use and improving 

public health. There is no safe level of exposure to secondhand smoke,41 and evidence shows 

that secondhand smoke is harmful even in outdoor spaces.42 While state and federal law 

regulate tobacco use in limited areas, New York local governments and private entities possess 

authority to impose more stringent tobacco use restrictions in both indoor and outdoor areas. 

This fact sheet aims to answer some common questions about developing, implementing and 

enforcing local and private tobacco-free policies. For more information about tobacco-free 

policies and other public health interventions, visit our website at tobaccopolicycenter.org. 
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 Providing legal expertise to support policies 
benefiting the public health. 

 

The Public Health and Tobacco Policy Center is a legal research Center within the Public Health Advocacy 

Institute. Our shared goal is to support and enhance a commitment to public health in individuals and 

institutes who shape public policy through law. We are committed to research in public health law, public 

health policy development; to legal technical assistance; and to collaborative work at the intersection of law 

and public health. Our current areas of work include tobacco control and childhood obesity and chronic 

disease prevention.  We are housed in Northeastern University School of Law. 

Research & Information Services 

 provide the latest news on tobacco and 

public health law and policy through our 

legal and policy reports, fact sheets, 

quarterly newsletters, and website 

 

Policy Development & Technical Assistance 

 respond to specific law and policy questions 

from the New York State Tobacco Control 

Program and its community coalitions and 

contractors, including those arising from 

their educational outreach to public health 

officials and policymakers 

 work with the New York State Cancer 

Prevention Program to design policies to 

prevent cancer 

 assist local governments and state 

legislators in their development of initiatives 

to reduce tobacco use 

 develop model ordinances for local 

communities and model policies for 

businesses and school districts 

Education & Outreach 

 participate in conferences for government 

employees, attorneys, and advocates 

regarding critical initiatives and legal 

developments in tobacco and public health 

policy 

 conduct smaller workshops, trainings 

webinars, and presentations focused on 

particular policy areas  

 impact the development of tobacco law 

through amicus curiae (“friend of the court”) 

briefs in important litigation 

www.tobaccopolicycenter.org 

The Center’s website provides information about 

recent tobacco news and case law, New York 

tobacco-related laws, and more. Current project 

pages include: tobacco-free outdoor areas; tobacco 

product taxation; smoke-free multiunit housing; and 

retail environment policies. The website also 

provides convenient access to reports, model 

policies, fact sheets, and newsletters released by 

the Center.  

 

http://twitter.com/CPHTP 

https://www.facebook.com/CPHTP 

Follow us on Twitter and Facebook for informal 

updates on the Center and current events.  

 

Requests for Assistance 

The Center is funded to support the New York 

State Tobacco Control Program, the New York 

State Cancer Prevention Program and 

community coalitions and educators. The Center 

also assists local governments and other entities 

as part of contractor-submitted requests. If we 

can help with a tobacco-related legal or policy 

issue, please contact us.  

The Center provides educational information 

and policy support.  The Center does not 

represent clients or provide legal advice.

http://twitter.com/CPHTP
https://www.facebook.com/pages/Center-for-Public-Health-Tobacco-Policy/252513374777925
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